
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

 

CASE NO: PFA/WE/120/98/IM 

In the complaint between: 

 

A F HENDRICKS Complainant 

 

and  

 

PRINTING INDUSTRY PENSION FUND Respondent 

FOR SATU MEMBERS 

 
 
 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 

1956  
 
 

1. This complaint concerns the provision of an immediate early retirement pension to 

a member whose membership was terminated as a result of his retrenchment, 

rather than a cash transfer of the member=s fund credit to a preservation fund. 

 

2. The complainant was a member of the respondent, having been employed in the printing 

industry for 16 years, until his retrenchment from his employer CMYK Pre-Press (the 

employer) with effect from 22 April 1997.  He is represented by Mr Greg Oliver, of G & K 

Financial Services CC. 

 

3. The respondent is a pension fund registered in terms of the Pension Funds Act of 1956 and 

is represented in this complaint by Ms Rosemary Hunter of Edward Nathan & Friedland 

Inc, attorneys. 

 

4. The submissions of the parties are both amply presented and well documented to the extent 

that the issues emerge clearly, and I am happy that nothing further would be gained by the 
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holding of a formal hearing.  My determination, therefore, is based on the written 

submissions of the parties together with the investigation of my senior investigator, Ian 

McDonald, who investigated the complaint on my behalf. 

 

5. The complainant received notification of his retrenchment from the employer on 17 April 

1997 and sought the advice of his insurance broker, Mr Greg Oliver as to how best to deal 

with the benefits he would receive from the respondent as a consequence of his 

retrenchment.  To this end he had obtained a copy of the rules of the fund from the 

respondent. 

 

6. Unfortunately, the copy of the rules provided to the complainant was incomplete in that it 

did not contain the 19 amendments that had come into effect between February 1991 and 

March 1997.  In particular, it did not contain rule amendment number 6, effective 1 July 

1994, which had extensively altered the provisions of rule 12 relating to Ainactive 

membership@ and including provisions for members leaving service in circumstances 

similar to those of the complainant.  AInactive member@ is defined as 

 
A member who is an inactive member of the Union in accordance with the constitution of 

that body and AInactive Membership@ should have a corresponding meaning. 

 

In other words, a member of the fund who is no longer a member of the Union. 

 

7. Prior to amendment number 6, a member leaving the service of his employer for any reason 

and at any age, benefited in terms of rule 12.5 if he left service subsequent to becoming an 

inactive member, or under rule 12.6 if he left service at the same time as becoming an 

inactive member.  Both these rules provided that the resigning member may elect either: 
 

(a) provided that his Fund Credit at the date of leaving Service is R1,800 or 

more, that his Fund Credit shall be retained in the Fund in the manner 

provided for in Rule 12.4; 
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or 

 

(b) to take a cash payment of his Member=s Portion (with the exception of any 

part of his Member=s Previous Fund Credit which relates to employer=s 

contributions) at the date of leaving Service; 

 

or 

 

(c) to transfer his Member=s Portion at the date of leaving Service to another 

Approved Pension Fund or to an Approved Retirement Annuity Fund. 

 

8. Amendment number 6 introduced special provisions for members who left service as a 

result of retrenchment or redundancy, and for members whose retrenchment or redundancy 

occurred during the ten year period ending on the members normal retirement date, being 

the first day of the month next following the member=s 65th birthday.  These provisions were 

contained in the amended rule 12.5 for members who left service subsequent to becoming 

an inactive member, and in amended rule 12.7 for members who left service at the same 

time as becoming an inactive member.  Both these amended rules provided that the 

resigning member may elect either: 

 

(a) provided that his Fund Credit at the date of leaving Service is R1,800 or 

more, that his Fund Credit shall be retained in the Fund in the manner 

provided for in Rule 12.4; or 

 

(b) to take a cash payment of his Fund Credit at the date of leaving Service; 

 

provided that 
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(i) if the Member elects option (b), the cash payment shall be made six months 

after the date on which he leaves Service; 

 

(ii) if the Member=s retrenchment or redundancy occurs during the ten-year 

period ending on his Normal Retirement date, options (a) and (b) shall not 

apply and he shall instead be required to retire in terms of Rule 5.4. 

 

Rule 5.4 reads as follows: 

 
A Member may retire at any time during the ten-year period ending on his Normal 

Retirement Date and shall thereupon become entitled to a Pension calculated in accordance 

with the formula set out in Rule 5.1  

 

Rule 5.1 reads: 

 
The Pension payable to a Member on his retirement shall be of such amount as the 

Trustees, on the advice of the Actuary, determine to have been secured by the Member=s 

Fund Credit at the date of his retirement.   

 

9. The complainant, being an inactive member who was leaving the service of his employer, 

understood his benefit to be determined in terms of the previous rule 12.5 in the incomplete 

copy of the rules in his possession, as in 7 above, and completed an application to transfer 

his benefit to another approved pension fund, the preservation fund operated by Old Mutual. 

 

10. On 25 November 1997, the respondent wrote to Mr Oliver advising him that the rules did 

not permit the transfer to a preservation fund in respect of the complainant, who was by 

then 62 years old, and that he would have to take his benefit in the form of a pension in 

terms of the new amended rule 12.7, as indicated in 8 above. 

 

11. After some further communication with the respondent, Mr Oliver lodged the complaint 

with my office on behalf of the complainant, under cover of his letter dated 5 April 1998, 
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requesting the following relief: 

 

11.1 That the rules provided to the complainant at the time by the respondent, and in 

particular that version of rule 12.5, should be binding on the respondent who should 

be required to act in accordance with them. 

 

11.2 That the complainant should be entitled to transfer his funds to any approved fund, 

as he holds no membership with the South African Typographical Union after his 

retrenchment, and has no ties with the respondent. 

 

12. On 3 July 1998, I wrote to the respondent seeking their response to the complaint and 

advising them that Mr Oliver had undertaken to serve a copy of the complaint on them.  I 

annexed a copy of the covering letter of the complaint and confirmed my understanding 

that, as there had already been correspondence on the matter, the respondent should be fully 

aware of the various issues raised by the complainant. 

 

13. The response on behalf of the respondent was sent to me by Ms Hunter under cover of her 

letter dated 4 August 1998.  In the response the respondent raised the following point in 

limine. 

 
The respondent submits that the office of the Pension Funds Adjudicator does not have 

jurisdiction to determine this matter for the reason that no written complaint has been lodged 

with the respondent as required in terms of section 30A(1) before a complaint may be 

lodged with the Adjudicator.  While the parties to this dispute have engaged in some 

correspondence, copies of which are annexed hereto marked APIPF 1" to APIPF 5", no 

document written by or on behalf of the complainant and submitted to the respondent before 

being lodged with the Adjudicator complies with the definition of Acomplaint@ as set out in the 

Pension Funds Act, 1956. 

 

14. I must accede to the point made as in fact the complaint was not properly lodged in writing 

with the respondent in terms of section 30A prior to it being lodged with my office and as a 
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result the process outlined in the Act has not been followed in the correct sequence. 

 

15. However, in her submission on behalf of the respondent Ms Hunter supplied a full response 

to the complaint, and I will therefore address the issues in the interests of clarity. 

 

16. In their response the respondents point out that in terms of rule 12.5 prior to amendment, as 

set out in 7 above, a member leaving service would be entitled to transfer his member=s 

portion to another approved pension fund, and that in a series of amendments culminating in 

those that became effective from 1 September 1995 the Aretrenchment and redundancy@ 

provisions were introduced together with the proviso in rule 12.7 that, where retrenchment 

or redundancy occurs within 10 years of normal retirement date, the member shall be 

required to retire, as set out in 8 above. 

 

17. Therefore, in terms of the rules as they existed at the date on which the complainant=s 

membership ceased as a result of his retrenchment, and within 10 years of his normal 

retirement date, he is not permitted to transfer his fund credit to a preservation fund, but 

instead is eligible for a pension with retrospective effect to October 1997, once he has 

completed a pension application form to enable the payment of the pension to be made. 

 

18. It goes on to submit that rule 12.7 is not open to any interpretation other than that given to it 

by the respondent, namely that there is no alternative to the payment of an early retirement 

pension in the circumstances contemplated by the rule, and that in terms of section 13 of the 

Pension Funds Act, the registered rules of the fund are binding upon the fund and its 

members.  I am in agreement with this conclusion. 

 

19. It is interesting, however, that no special reference has been made by any of the parties to 

the difference between AMember=s Portion@ as referred to in the old rule 12.5 as claimed by 

the complainant, and AFund Credit@ as it applied to the new rule 12.7 which the complainant 

wishes to set aside. 
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19.1 Members= Portion is defined as: 

 
The accumulated value of 

 

1. his contributions made in terms of Rule 4.1; and 

2. any contributions made by him in terms of Rule 4.3.1 and rule 12.2; and 

3. his Member=s Previous Fund Credit (if any). 

 

19.2 Fund Credit is defined as: 

 
The sum of 

 

(i) his Member=s Portion; 

(ii) his Employer=s Portion; and 

(iii) his Past Service Credit. 

 

The benefit now provided in terms of new rule 12.7 is, therefore, considerably 

greater in value than the benefit available under old rule 12.5 to the extent that it 

includes the full value of the employer=s contributions and growth thereon.  Can it 

be that the complainant is knowingly demanding that he be granted a lower benefit 

than that to which he is entitled? 

 

 

 

 

17.  For the reasons given above, the complaint is dismissed. 

 

Dated at CAPE TOWN this 22nd  day of December 1999. 
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___________________________ 

John Murphy 

Pension Funds Adjudicator 


